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to the people, there seems a peculiar propriety in restricting its
operations, and in excepting from it some at least of the most
mischievous forms, in which it may be likely to be abused.329

Story, in explaining and justifying the constitution, recognized that amendments
take time and should be thoughtfully proposed and carefully ratified.330 He also noted
that powers in the government should be narrowly construed when implied powers
tend to infringe individual rights.331 In the case of the deadline, the Tenth Amendment’s
protections against federal usurpation of power speaks both to the states’ rights to con-
trol the amendment process and the individual’s rights to express their wishes through
their states rather than through the indirect voice of their national legislature.332

Studies have also shown that it is Congress and not the states that put up the
greatest barriers to the amendment process.333 In the 130 years between the founding
and 1924, over 3,500 amendments have been proposed but only nineteen adopted.334

Most constitutional amendment proposals wither and die in Congressional commit-
tees year after year, and the ERA is no exception.335 Having first been proposed in
1923, it took fifty years for it to reach the floor of each house of Congress, and even
then the proponents had to use a procedural rule to remove the resolution from com-
mittee and bring it to the floor of the House for a vote.336 And the success rate of
most proposals once they reach the states supports the conclusion that it is Congress,
and not the states, that imposes the roadblock.337 Consequently, working from a
clean slate with little to guide us, the logical interpretation is that Congress should
not throw up any additional roadblocks once the proposal passes the necessary two-
thirds votes of both houses.338 That alone has proven to be a significant barrier.339

329 STORY, supra note 64, § 1858.
330 See id. § 1824.
331 See id. § 1858.
332 See U.S. CONST. amend. X.
333 See Herman V. Ames, The Amending Provision of the Federal Constitution in Practice,

63 PROC. AM. PHIL. SOC’Y. 62, 64 (1924).
334 Id. at 63
335 See id.
336 Proponents of the ERA used the procedure pursuant to clause 4 of Rule 27, House

Rules, 91st Congress that allows for the full body to vote a motion to discharge a House com-
mittee from further consideration of a bill. It had only been used two other times before its use
to discharge the committee from further consideration of the ERA and to allow its passage
to the floor. See Witter, supra note 34, at 215 & n.74.

337 Only six of thirty-three proposals have failed to receive the requisite number of state
ratifications. With the ERA being ratified, that brings the success rate to 85% at the state
level. See Trex, supra note 24.

338 Scholars tend to agree. See Hajdu & Rosenblum, supra note 63, at 128 (“From the per-
spective of the states, however, the unrestrained power of subsequent Congresses to assess
the reasonableness of time limits poses serious problems.”).

339 See supra notes 333–39 and accompanying text.
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This interpretation is further supported by the clear textual command that the
amendment becomes legally effective upon ratification.340 The Supreme Court has
held that the president’s signature is not required on the joint resolution,341 that Con-
gress does not need to affirm or legitimate an amendment once the requisite states
have ratified,342 that states may not impose additional barriers and requirements like
public referenda or the interposition of an election,343 and the Tenth Amendment
further supports the conclusion that the states have the ultimate legal power to bring
an amendment to fruition.344 Although the Constitution contemplates a role for Con-
gress in the proposal, that process was added only after the provisions allowing for
state initiation of amendments, as Governor Morris and others felt the national govern-
ment would likely be the first to recognize defects in its organic document.345 By
providing a means for each to initiate the amendment process, the Founders provided
a balance, but the requirement of state ratification means that amendments would be
made only if a supermajority of the states, representing their people, willed the
change.346 In essence, therefore, the states are both necessary and sufficient to the
amendment process, and the possibility that Congress will use its mode-of-ratification
power to thwart the wishes of the states seems counter to that most basic of premises.347

2. Changing Political, Social, and Economic Conditions

The idea that amendments become stale or that states should not be surprised by
a sudden ratification years, decades, or even centuries later has an immediate appeal.
But upon further consideration, the flaw in that position becomes clear. If the legally
necessary act is state ratification, and barriers should not be thrown up by the
national legislature when the states determine changes are appropriate, should it not
be on the states rather than Congress to determine whether the political, social, and
economic conditions are ripe for an amendment? As David Watson queried, what

340 See U.S. CONST. art. V.
341 See Hollingsworth v. Virginia, 3 U.S. 378, 381 (1798).
342 According to the Department of Justice, there is no requirement of congressional approval.

See O.L.C. Memorandum, supra note 244, at 99.
343 See Leser v. Garnett, 258 U.S. 130, 137 (1922) (invalidating a state law requiring inter-

position of an election for Congress between proposal and ratification); Hawke v. Smith, 253
U.S. 221, 231 (1920) (invalidating a state law requiring a public referendum of a state legis-
lature’s ratification of a proposed constitutional amendment).

344 See U.S. CONST. amend. X.
345 Amendment was a purely state function until August 30, 1787, when Governor Morris

suggested that Congress should also be able to call a convention for amendments, and the
strength of the states’ only position led to rejection of Morris’s suggestion the first time it was
voted on. See Abbott, supra note 320, at 10–11. Hamilton ultimately suggested the process
to allow Congress to make proposals. Id. at 11.

346 Id. at 10–11.
347 See id. at 12–13.
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government can tell the states when, how, or if they should ratify?348 The ratification
of the Twenty-Seventh Amendment strongly supports the conclusion that determin-
ing when the political, social, and economic conditions call for an amendment is
solely the province of the states, even if it takes over two centuries.349

This does not mean that Congress is powerless to act. In the case of the ERA,
since Congress imposed the time limit in the resolving clause there is no reason why
Congress would not be able to remove it or waive it if the states, through their recent
ratifications, indicate a determination to effectuate the amendment.350 This is true
only because the deadline in the ERA is in the resolving clause, which is a piece of
ordinary legislation that can be amended by future Congresses.351 The matter might
be different if the deadline was in the text of the amendment itself. Based on my
argument above, it would not matter where the deadline was located, one would always
be unconstitutional. If, as with the Eighteenth Amendment, the deadline was in the
text of the amendment,352 it would simply be severed as void, leaving the substantive
part of the amendment valid under ordinary severability rules.353 But even if a court
were to adhere to the decision in Dillon that Congress may incorporate a time limit
in the text of an amendment, presumably as part of its proposing power, there is no
reason that a time limit in the resolving clause could not be waived or amended.354

But what if Congress refused to waive the deadline, and the states brought suit
to validate their ratification, claiming the deadline was unconstitutional on its face?
Such a showdown would likely require resolution by the courts, and the holding in
Coleman suggests that state legislators would have standing to pursue a judicial
remedy.355 The determination whether a state had actually ratified after rejection, or
presumably rescinded after ratification might be deemed a political question left to
Congress.356 But the imposition of the deadline is clearly a different matter and
would not, under normal political question jurisprudence, remove the case from the
courts.357 It would seem that if the states brought suit to validate their ratification of

348 See WATSON, supra note 87, at 1311–12.
349 Held et al., supra note 36, at 121–22, 125.
350 Minnesota House Resolution 71 was proposed January 14, 2019, to call on the Congress

of the United States to enact Senate Joint Resolution 15 or House Joint Resolution 113, proposed
at the 113th Congress of the United States, or similar legislation, to remove the deadline for rati-
fication of the Equal Rights Amendments by the states claiming that equality could not wait
another 200 years. See H.R. 71, 91st Gen. Assemb., Reg. Sess. (Minn. 2019).

351 Ruth Bader Ginsburg’s argument that the text of the resolving clause is simply ordinary
legislation is compelling. See Ginsburg, supra note 19, at 928–30 (explaining that Congress
could have used a two-step process to create the proposal, requiring a simple majority for the
preamble, and a supermajority for the text of the proposal itself).

352 U.S. CONST. amend. XVIII, § 3.
353 See 55 CONG. REC. 5652–53 (1917).
354 Dillon v. Gloss, 256 U.S. 368, 371, 374 (1921).
355 Coleman v. Miller, 307 U.S. 433, 438–46 (1939).
356 Id. at 450–54.
357 Id. at 438.
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the ERA, that would itself be proof that the issue was not stale and the amendment
retained its vitality.358

3. Seven Years Is Too Short

The Court in Dillon held that seven years was a reasonable time limit in light of
the fact that no prior amendment had taken longer than four years for ratification,359

and most of those were in a time before the internet, telephones, and some even before
the pony express. Again, there is an appeal to this idea, that amendments should be
ratified within a timely manner, as the political and social conditions are ripe.360 On
the other hand, considering the profound gerrymandering of states in the past thirty
years, it is quite likely that it would take well over a decade for a heavily gerryman-
dered state to right itself and elect representatives who represent the will of the
majority.361 The repeal of Prohibition in 1933 revealed just how much state legisla-
tures of the day did not reflect the general will of the people.362

Seven years seems like a long time, but when we consider election cycles, and
the ability of legislators to use procedural mechanisms to block bills they do not favor
for years at a time, seven years suddenly does not seem like such a long time.363 During
a debate on the Twentieth Amendment, Representative Frear introduced a chart
showing how often each state’s legislature meets in an effort to defeat the seven-year
deadline.364 He argued that in some states whose legislatures only meet every four
years, a seven-year deadline would essentially preclude consideration or ensure that
consideration was likely to be hasty and ad hoc.365

The fact that all amendments so far have passed in fewer than five years, except
for the Twenty-Seventh, is not an answer to those Congressmen who seek finality.366

The fact that James Madison rejected the idea of conditional ratifications supports the
straightforward interpretation of Article V that Congress may not impose limits on
the states, because they are the operative agents in constitutional change.367 Because

358 Id. at 451–54.
359 Dillon, 256 U.S. at 375–76.
360 Id. at 371, 374.
361 See Vann R. Newkirk II, How Redistricting Became a Technological Arms Race, ATLAN-

TIC (Oct. 28, 2017), https://www.theatlantic.com/politics/archive/2017/10/gerrymandering
-technology-redmap-2020/543888/ [https://perma.cc/BKS2-AEC2].

362 See Rotter & Stambaugh, supra note 177, at 624.
363 See 75 CONG. REC. 3835 (1932).
364 Id.
365 Id.; see also Kalfus, supra note 36, at 453–54 (admitting that time limits allow Congress

to use short time limits to reap political gains but essentially kill a proposal by making the limit
too short).

366 Ron Elving, The Zombie Amendments to the Constitution You’ve Probably Never Heard
of, NPR (Mar. 10, 2018), https://www.npr.org/2018/03/10/591758259/the-zombie-amend
ments-to-the-constitution-youve-probably-never-heard-of [https://perma.cc/53XA -3W3D].

367 See WATSON, supra note 87, at 1317.
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their actions determine whether an amendment passes or not, states should be the enti-
ties to determine whether the appropriate political, social, or economic conditions mili-
tate in favor of a constitutional change and limits on their powers should be resisted.368

4. Limitations in a Preamble Are Generally Not Binding

The poster boy of originalism, Justice Antonin Scalia, in his opinion on the Second
Amendment in District of Columbia v. Heller, stated that preambles are not binding.369

Only the operative part of the Second Amendment was given constitutional signifi-
cance as Justice Scalia waived away the preamble as a limitation.370 The same can
be said of the deadline in the resolving clause.371 Preambles usually provide informa-
tion about why a law is passed. They may provide for certain remedies, but, they
usually do not articulate the limits of the law.372 Courts often ignore preambles to
legislation in interpreting the scope of statutes.373 For that reason, many scholars and
Congressmen believed that the deadline in the ERA could be extended back in
1979.374 It was seen to be fundamentally different from the proposal itself.375

Beyond that, however, we must consider the different functions of the proposal
power and the mode of ratification power. The proposal power consists of the power
to identify the need for constitutional change and articulate the text of the amend-
ment.376 Imposing a deadline for ratification is fundamentally at odds with identifying
the constitutional problem to be solved and the textual amendment designed to solve
it.377 Proposing amendments logically means identifying the substance of the consti-
tutional change and proposing that change to the states.378 Including a deadline
within that proposal has no relation to the substance of the proposal itself.379 Certain
amendments, like the ERA, have time limitations in the proposal but those are
designed to identify when the amendment will become effective, in order to give

368 Id.
369 554 U.S. 570, 578 (2008).
370 Justice Scalia opined that “apart from that clarifying function, a prefatory clause does

not limit or expand the scope of the operative clause.” Id.
371 H.R.J. Res. 208, 92d Cong. (1972).
372 Justice Scalia cited for this purpose the following: FORTUNATS DWARRIS, A GENERAL

TREATISE ON STATUTES 268–69 (Platt Potter ed., 1871); THEODORE SEDGWICK, THE INTER-
PRETATION AND CONSTRUCTION OF STATUTORY AND CONSTITUTIONAL LAW 42–45 (2d ed.
1874). “It is nothing unusual . . . for the enacting part to go beyond the preamble; the remedy
often extends beyond the particular act or mischief which first suggested the necessity of the
law.” JOEL PRENTISS BISHOP, COMMENTARIES ON WRITTEN LAWS AND THEIR INTERPRETATION
§ 51 (1882) (quoting Rex v. Marks, 3 East 157, 165 (1802)).

373 See Heller, 554 U.S. at 578.
374 See Witter, supra note 34, at 219.
375 Id. at 220.
376 Id.
377 See Kalfus, supra note 36, at 452–53.
378 Id. at 454–56.
379 See Ginsburg, supra note 19, at 923.
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states time to modify their laws in compliance.380 The Twentieth Amendment identifies
when it will become operative, not whether it will become operative.381 Section 3 of
the ERA notes that it will become effective two years after ratification.382 Both of
these time constraints function to determine how the amendment will proceed once
it is ratified.383 They are fundamentally different from a time limit on ratification,
which highlights the differences between the proposal power and the mode of
ratification power.

The deadline for ratification most logically falls within the mode of ratification
power, yet Congress only has four express alternatives under the Constitution for
identifying the mode of ratification.384 Calling the deadline a matter of detail,
moreover, implies that it is a mere procedural technicality and not a substantive
limit.385 Deadlines in the text seem completely inconsistent with a determination of
the mode of ratification.386 Deadlines in the preamble, on the other hand, seem com-
pletely ineffective. Understanding the two powers, and their differences, helps us to
see exactly why deadlines are unconstitutional.387 They do not address or resolve the
constitutional provision being amended pursuant to the proposal power, and they are
too limiting to be a mere detail under the mode of ratification.388

Besides the doctrine that preambles are generally not binding, Justice Scalia also
spent many of his professional years articulating a series of canons of construction
that argue against interpreting the silence on the part of Article V as including the
power to impose a ratification deadline.389 The omitted-case canon holds that “[n]othing
is to be added to what the text states or reasonably implies (causus omissus pro omisso
habendus est). That is, a matter not covered is to be treated as not covered.”390 As
R.W.M. Dias explains, “A judge may not add words that are not in the statute, save
only by way of necessary implication.”391 Unless there is a necessary implication that
Congress’s mode of ratification power includes the power to impose a deadline on
the states, the omitted-case canon suggests that courts should not imply the power.392

In teaching Constitutional Law, I often ask my students to identify the text of the
Constitution at issue in a particular case. Then I ask if the text provides an explicit

380 See H.R.J. Res. 208, 92d Cong. § 3 (1972); see also U.S. CONST. amend. XVIII, § 1.
381 U.S. CONST. amend. XX, § 5.
382 H.R.J. Res. 208, 92d Cong. § 3 (1972).
383 U.S. CONST. amend. XX, § 5; H.R.J. Res. 208, 92d Cong. § 3 (1972).
384 See Kalfus, supra note 36, at 438.
385 Dillon v. Gloss, 256 U.S. 368, 376 (1921).
386 See Held et al., supra note 36, at 114.
387 See Kalfus, supra note 36, at 451–52.
388 Id. at 452–53.
389 See ANTONIN SCALIA & BRYAN GARNER, READING LAW: THE INTERPRETATION OF LEGAL

TEXTS 93 (2012).
390 Id.
391 4 R.W.M. DIAS, JURISPRUDENCE 232 (4th ed. 1976).
392 See SCALIA & GARNER, supra note 389, at 93.
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answer. The response is virtually always no; the text is silent. I then ask what the proper
procedure should be for resolving the conflict when the constitutional text is silent.
We then talk about original intent, logic, current need, past precedent, constitutional
reason, and the proper weighing of these factors. There is no clear right or wrong
answer to most of these questions, simply a process of reasoning through multiple
factors, evidence, and consequences. The deadline issue is similar to the hundreds
of other situations in which the Supreme Court has had to resolve a conflict arising
from textual silence.393 In this case, however, I think the issue is relatively easy to
resolve because the default rule of states’ rights, limited federal power, and logic all
support the conclusion that ratification deadlines, of any sort, are unconstitutional
limits on the states’ power of ratification.394

We can also learn something from the Court’s 1926 decision in Myers v. United
States regarding the removal power.395 In that case, the President sought to remove
an officer who had been nominated by a prior President and approved with the
advice and consent of the Senate.396 In determining which body, the President or the
Senate, had the power to act on an issue for which the Constitution was silent, the Court
held that the power lay with the President because “[t]he power of removal is inci-
dent to the power of appointment, not to the power of advising and consenting to
appointment . . . .”397 In similar fashion, Article V shares the amendment power be-
tween the states and Congress,398 but it seems clear to me that the power to determine
when an amendment should be considered ratified is incident to the ratification power,
not the proposal power.

5. Arguments for Constitutionality

There are two basic arguments for the constitutionality of the deadline. The first
is that the text is silent and that Congress’s express power to prescribe the mode of
ratification logically includes implied powers to express the details.399 Of course,
one would question whether a deadline in the case of the ERA is a mere detail, but
more about that later. Second, Dillon expressly states that Congress may impose
reasonable time limits, without limiting its holding to deadlines within the text of
the amendment itself.400 But do either of these withstand the force of the arguments
to the contrary? When the ERA was originally proposed, there was much discussion
about the addition of the deadline.401 Senator Birch Bayh indicated that it was just

393 See Kalfus, supra note 36, at 463.
394 See discussion supra Sections II.B.1–4.
395 272 U.S. 52 (1926).
396 Id. at 106.
397 Id. at 1–22.
398 U.S. CONST. art. V.
399 See Held et al., supra note 36, at 114–15.
400 Dillon v. Gloss, 256 U.S. 368, 375–76.
401 116 CONG. REC. 36863 (1970).
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a technicality, a procedural detail that all prior amendments had included.402 Propo-
nents of the ERA accepted the addition, despite the fact that the Nineteenth Amendment
on women’s suffrage had not included a time limit, and it was felt that the issues of
equality and individual rights were similar enough that the ERA should not be sub-
ject to one either.403 On the other hand, others felt that since no amendment had taken
longer than four years to be ratified, the seven-year deadline was innocuous enough.404

With 20/20 hindsight, proponents later realized their complacence was misplaced.405

But the deadline was a moot point since thirty-eight states had not ratified.406 How-
ever, we are in a very different position in 2019 than we were in 1972. With passage
of the Twenty-Seventh Amendment, the question of political and social viability raises
profound concerns about the deadline.407 With an understanding of the Founders’ fears
about Congress frustrating the will of the states, and the recognition that political
and social salience may remain for far more than ten or fifteen years, the better in-
terpretation of the text’s silence is that the power does not lie with Congress.408

As for Dillon v. Gloss, that case can be distinguished since it concerned a dead-
line in the text.409 It can also be read for what it actually stood for, that an amendment
with a deadline that was in fact ratified fully within the time period was not rendered
void simply because of the surplus verbiage of a deadline.410 Dillon says nothing
about the validity of a deadline that would have the operative effect of defeating an
amendment that was otherwise properly ratified by all the requisite states, a situation
that has never yet arisen.411

It is notable that some senators viewed the power to impose a deadline as a part
of the necessary-and-proper power of Congress to effectuate the mandate granted to it
by the Constitution.412 Because Congress has the power to dictate the mode of rati-
fication, so the argument goes, the Necessary and Proper Clause gives it the power to
dictate the details and the means to effectuate its Article V powers.413 But one must ask
whether a deadline is either necessary or proper. Even given the Court’s generous

402 Witter, supra note 34, at 216; see also 116 CONG. REC. 36863 (1970) (Bayh’s amend-
ment added the time limit to the joint resolution which ultimately failed, but all successive
resolutions then contained the deadline).

403 Witter, supra note 34, at 215–16.
404 Representative Martha Griffiths, a critical proponent of the ERA, accepted the seven-

year deadline so that it would “not be hanging over [their] head[s] forever.” 117 CONG. REC.
35815 (1971) (statement of Rep. Griffiths). However, she incorrectly thought the momentum was
such that it would pass quickly. Id. at 35814–15; see also Witter, supra note 34, at 215–16.

405 See 117 CONG. REC. 35814–15 (1971).
406 See Witter, supra note 34, at 210.
407 See Held et. al., supra note 36, at 121–23.
408 See discussion supra Sections II.B.1–4.
409 256 U.S. 368, 376–77.
410 Id. at 374–75.
411 Id.
412 See 56 CONG. REC. 445 (1917) (statement of Rep. Steele).
413 See id.
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reading of necessary as “convenient,”414 there is no reason why Congress needs to
impose a deadline at all. Unlike chartering a national bank in order to manage reve-
nues and pay debts and expenses, imposing a deadline serves no federal purpose.
And the Necessary and Proper Clause is located in Article I, not Article V, which
may also limit its reach.415

Arguably, once Congress makes the decision to propose an amendment, all
power is out of its hands as the matter proceeds to the states.416 A deadline operates
like a take-back, neither of which is arguably available under the text or an ordinary
reading of Article V.417 There is nothing necessary or proper about a take-back. Al-
though typical legislation can be rescinded, and one congress generally cannot bind
future congresses, the amendment procedure is unique in that regard.418 Because
states arguably cannot rescind their ratifications, it would seem that the proposal
power under Article V is also a one-way street.419 Rescission is a matter better left to
another article, but the general consensus is that states that initially reject a proposal
may later ratify, while states that ratify may not later rescind, for Article V speaks only
of state ratification.420

The argument that silence means Congress has the power to limit the states in
the amendment process goes against the history and theory of the founding.421 It also
gives Congress the power to propose a limited or conditional amendment, one that
includes within itself an acceptance of a limitation on the states.422 That philosophi-
cal conundrum, of itself, should be enough to argue against a broad reading of the

414 Justice Marshall gives a broad discussion of the Necessary and Proper Clause in
McCulloch v. Maryland: “Let the end be legitimate, let it be within the scope of the constitu-
tion, and all means which are appropriate, which are plainly adapted to that end, which are
not prohibited, but consist with the letter and spirit of the constitution, are constitutional.”
17 U.S. 316, 421 (1819); see also Hajdu & Rosenblum, supra note 63, at 134–35.

415 See Hajdu & Rosenblum supra note 63, at 139. Compare U.S. CONST. art. 1, § 8, cl. 18,
with U.S. CONST. art. V.

416 See Leo Kanowitz & Marilyn Klinger, Can a State Rescind Its Equal Rights Amendment
Ratification: Who Decides and How? 28 HASTINGS L.J. 979, 981–82, 1000 (1977).

417 See U.S. CONST. art. V; Ginsburg, supra note 19, at 921 n.7, 939.
418 See Kanowitz & Klinger, supra note 416, at 983, 1002.
419 Numerous scholars have addressed the issue of rescission, which is likely to be the next

issue before the Court when the ERA deadline issue is resolved. Most see rescissions as im-
permissible. See, e.g., Bernstein, supra note 256, at 548; Ginsburg, supra note 19, at 939–42;
Hajdu & Rosenblum, supra note 63, at 120–22; Heckman, Ratification of a Constitutional
Amendment: Can a State Change Its Mind?, 6 CONN. L. REV. 28 (1973); Kanowitz & Klinger,
supra note 416, at 981. It is notable that both houses rejected amendments to the extension
of the ERA that would have allowed states to rescind. See 124 CONG. REC. 26227, 26236,
33222, 33354 (1978).

420 See U.S. CONST. art. V; 124 CONG. REC. 33168 (1978); Ginsburg, supra note 19, at
940–41, 940 n.127.

421 See 124 CONG. REC. 33168 (1978).
422 See id. at 33174, 33227.
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constitutional silence.423 Despite the appeal of the argument that the greater power
includes the lesser power, that argument does not work in this context. By limiting
the time within which the states can exercise their ratification function, Congress is
asserting a greater power, not a lesser one.424 And since power in this context is a
zero-sum game, more power in Congress to impose deadlines means less power in
the states to ratify when they feel it is appropriate.425

The argument from Dillon also does not hold much sway. The question in Dillon
was a narrow one of whether the entire amendment was void because of the deadline.426

The dicta that time limits are permissible and reasonable are just that: dicta.427 And
the Dillon situation involved a time limit within the text, not in the preamble.428 There
is plenty of Supreme Court precedent that the preamble should not be given weight
over the operative language in constitutional interpretation.429 Justice Scalia’s lengthy
analysis of the text and history of the Second Amendment, in District of Columbia
v. Heller, and his rejection of the preamble as a limitation on the operative language
of the second part of the right, supports a narrow reading of constitutional powers
in line with federalism principles.430

III. IMPLICATIONS OF HOLDING THE DEADLINE TO BE UNCONSTITUTIONAL

The most obvious implication of holding the deadline to be unconstitutional is
that the ERA would likely become effective.431 I suppose one cannot be too critical
of that outcome if the requisite thirty-eight states in fact have ratified the amend-
ment.432 It would be worse if the states all wanted the ERA and the Court held it to
be invalid because of a congressional time limitation. Striking the deadline would
be a case of allowing majority will to prevail and not of allowing a minority or a
procedural technicality to frustrate the will of the majority.

Perhaps of more concern are the other five amendments lurking out there which
might be ratified by state legislatures at some point in the future.433 Of course, the ex-
ample of the Twenty-Seventh Amendment does not seem to have caused the govern-
ment to melt down, and it is unlikely that adoption of either the Titles of Nobility

423 See Ginsburg, supra note 19, at 926 n.40.
424 See Dillon v. Gloss, 256 U.S. 375, 379 (1920).
425 See id.
426 See id. at 369, 375–76.
427 See Kalfus, supra note 36, at 446–47.
428 See NEALE, supra note 3, at Summary; Kalfus, supra note 36, at 438 & n.7.
429 See, e.g., Jacobson v. Massachusetts, 25 S. Ct. 358, 359–60 (1906).
430 District of Columbia v. Heller, 554 U.S. 570, 578, 610 (2008).
431 See NEALE, supra note 3, at 1.
432 See id.
433 See Constitutional Amendments That Have Failed, LEXISNEXIS, https://lexisnexis.com

/constitution/amendments_failed.asp [https://perma.cc/W2F6-SF6L] (last visited Oct. 16, 2019).
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(proposed in 1810)434 or the House Apportionment (proposed in 1789) amendments
would throw our government into chaos.435 The Titles of Nobility Amendment revokes
citizenship for people accepting titles of nobility from a foreign sovereign, which
happens quite rarely.436 George H.W. Bush was made a Knight Grand Cross of the
Most Honorable Order of the Bath by Queen Elizabeth, but it is not a common event
these days.437 The Apportionment Amendment, the last of the initial twelve proposed
by Madison, is essentially obsolete.438 If it were ratified, the House of Representatives
could expand to over 6,000 members and that might require some new office build-
ings.439 The Child Labor Amendment (proposed in 1924) prohibits child labor,440 but
that is already prohibited by statute and Supreme Court precedent.441 These three
amendments do not have deadlines imposed by Congress and thus, hypothetically,
could be revived, but it seems unlikely that states would bother.442 And if they were, the
effects would be of little moment.

The D.C. Representation Amendment was proposed with a deadline.443 Assum-
ing the Court were to strike the deadline as unconstitutional, it could also be revived.444

However, giving representation to the District also would not throw the country into
chaos. It is likely that this is the only extant amendment for which there would be
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any interest, but at this point only sixteen states have ratified it.445 If it were to pass,
however, the effect would also be relatively narrow.

The fifth extant amendment, however, the Corwin Amendment (proposed in
1861) would prohibit constitutional amendments abolishing or interfering with
slavery.446 It was proposed without a deadline and could presumably rear its ugly
head.447 However, only two states have currently ratified it,448 it has been essentially
negated by passage of the Thirteenth Amendment,449 and I would hope that any ef-
fort to reimpose slavery would not be accepted. Furthermore, there is something
fundamentally unacceptable about using the Article V amendment process to pass
an amendment that provides that no further amendments could be enacted on a
subject.450 Such a limitation would likely be stricken by the Court as irreconcilable
with Article V.451

The fact that the D.C. Representation Amendment might be revived, and the ERA
might become effective if the deadline were held to be unconstitutional are certainly
not reasons to fear such a result. Only the Corwin Amendment should give one
pause.452 But there are other ways to deal with that amendment. Possibly, Congress
could withdraw it if it appeared likely to rise like a phoenix from its ashes.453 More
importantly, passage of the ERA would have significant impact, which is precisely why
the amendment is still alive, being considered at the state levels, and receiving the re-
cent ratifications it has received.454 The political, social, and economic conditions favor
its passage, and that is not a reason to fear but rather to celebrate its accomplishment.455

In the future, however, Congress would not be able to impose deadlines if the
Court were to find the ERA deadline unconstitutional. Would that be so bad? For
a century and a half, Congress did not impose deadlines and the country did not
collapse, nor did the government run amok.456 It is hard to see what irreparable
problems might arise from nullifying Congress’s power to impose time limits. Most
likely, Congress will propose fewer amendments so it does not put the country
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through another experiment like Prohibition.457 But Congress’s willingness to propose
amendments may also depend in large part on whether Congress can recall proposals
if it felt that the political, social, and economic conditions required withdrawal.458

Assuming that Congress possessed such power, which is admittedly another as-
sumption for which there also is no guiding precedent, the deadline issue would not
raise such profound implications.459

CONCLUSION

Whether the deadline in the ERA is deemed to be constitutional or not, the stakes
are high and the battle is likely to be fierce.460 Although few are likely to argue ex-
pressly that men and women should not be treated as legal equals, opposition to the
ERA will take many forms.461 Technical and procedural hurdles are always the first
resort of those hoping to thwart change.462 The congressional deadline is precisely
the kind of procedural detail that opponents will use to bolster their argument that the
ERA is a dead letter.463 And if the legislatures of the states agreed that the ERA was
dead, they would not have continued to ratify it nearly five decades after it was
initially proposed.464 The actions of those states are setting up a Tenth Amendment
challenge between the states and Congress as to who controls when and if constitu-
tional amendments will become operative.465

Based on the Founders’ philosophy of a limited federal government,466 the in-
clusion of the Tenth Amendment providing that powers not expressly granted to the
national government are reserved to the states and the people,467 and the silence of
Article V on the issue of deadlines,468 I argue that Congress has exceeded its power
by imposing any deadlines on state ratifications of constitutional amendments. This
view is further supported by constitutional philosophy469 and the grave concerns of
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many of the Congressmen who opposed the imposition of deadlines in numerous
twentieth-century proposals.470 It is possible, however, that Congress may choose
to waive or extend the deadline once the thirty-eighth state has ratified, perhaps mooting
the question of the constitutionality of the deadline and thus avoiding a judicial
determination that may limit its control over the mode of ratifications.471 Such a
move may be preferable to a constitutional showdown. But as the Twenty-Seventh
Amendment has illustrated, states do take seriously their only real leverage to control
the reach of the federal government.472 How ironic it would be for the states to en-
force their sovereign control over the national government through an equality amend-
ment that limits both federal and state power in the name of individual rights.
Although I cannot predict the final outcome, I can most assuredly predict that it will
be an interesting ride.
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