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Yaniv Roznai's contributions to the debates on formal constitutional change and judicial review of
amendments are undeniable. His Unconstitutional Constitutional Amendments is one of the first systematic
attempts to understand —from the angle of comparative law and constitutional theory— the notion of
an unconstitutional amendment and why a court should be endowed with the power to assess whether
it passes constitutional muster.! Who will Save the Redheads? constitutes a new stage in his scholatly
interest on the matter, and this time, the perspective taken is closer to that of judicial politics and the
literature on courts and democratization rather than of constitutional theory.” A realistic dose about
what courts can do in the context of unfavorable political circumstances is helpful for the field, as it
can provide an accurate mapping of the actual alternatives that judges have in concrete scenarios.
Being aware of the political constraints judges face in politically controversial cases allows us to adjust
to the type of normative requests we ask courts to discharge.” As such, Roznai’s article is a useful
addition to the literature engaging with a strategic perspective on what courts can do to enforce
relevant democratic principles in scenarios of authoritarian, hybrid regimes or political systems that
are experiencing an authoritarian turn or a sort of democratic decay. In that literature, some scholars
highlight examples suggesting that courts can play a useful role to prevent such authoritarian turns or
to serve as speed bumps for a process of democratic regression,* while others show a more pessimistic
approach identifying the limitations that courts have.” Consequently, the strategic accounts on how
courts should behave in these types of scenarios usually distinguish a normative assessment celebrating
and highlighting the experience of courts that decide to confront the regimes,’ and mote cautious
approaches suggesting judicial strategies that aim to preserve the judges’ authority and wait until the
storm passes. Those strategies include weak judicial review types of behavior,” judicial avoidance,’® or
—as one of us has called those strategies— "survival" judicial tactics aimed at preventing a possible
political backlash.’

Within this field, Yaniv Roznai's paper offers two arguments that seem to teconcile the pessimistic
approaches suggesting cautious strategies with the more optimistic perspectives highlighting
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successful judicial experiences engaging with leaders that show authoritarian or antidemocratic
tendencies. His first argument is of a normative nature and shows a relatively optimistic approach:
courts should be encouraged to enforce democratic principles when those enforcements are possible.
We agree with this claim. In fact, we believe that this claim is not, in the end, controversial. The second
argument is prescriptive and offers a cautious approach to how courts should behave in unfavorable
contexts: courts should distinguish the type of decision that they can enact considering their
possibilities to advance those democratic values. In this part, he uses the "bully" theory to add a new
perspective to the field and identifying a useful —yet under-theorized— strategy: the possibility that
courts develop a kind of “business-as-usual” tactic. Roznai's paper is both (i) narrower and (ii) broader
in scope compared to what other authors in the field, cited above, typically suggest. It is (i) narrower
because the range of his argument only deals with the possibility of declaring constitutional
amendments unconstitutional,"’ and it is (ii) broader because it is both a normative and a prescriptive

project.

Both of Roznai's arguments need to be read together. If we only take into consideration the first
argument, the temptation to ask judges to become sorts of Dworkinian Hercules-types of actors will
be too risky in the political contexts that interest Roznai’s scholarly project. If we only take into
consideration the second argument, then someone could think that Roznai is too pessimistic or
cautious. But, by taking these two arguments together, the reader will find a more balanced approach
that points in the right direction —to fight for democratic and liberal principles—with sufficient
pragmatic caution to make that fight effective.

So we agree, in general terms, with the route that Roznai’s article takes, especially with his normative
argument. Indeed, one of us has previously argued in favor of the normative account. If possible and
plausibly effective, courts should preserve and promote relevant democratic principles and enforce a
democratization agenda in unfavorable scenatios." However, and as the adage goes, the devil is in the
details. Especially in the details of the second (prescriptive) argument. Does Roznai succeed in building
a convincing framework to explain how courts can get away with an undemocratic or hybrid regime?

In this short post, we will focus on his proposal according to which courts should take a business-as-
usual approach when dealing with constitutional amendments promoted by governmental "bullies."
We argue that such an approach might be overinclusive as it is not sensitive enough to the real
capabilities that courts and bullies, alike, could have, in particular cases. A business-as-usual stance
that challenges one of the interests of the regime might be useful to counteract anti-democratic
impulses in lower-stakes cases but not in cases where the government has intense preferences.'
Roznai's proposal can have much more value if he succeeds in classifying and distinguishing the types
of cases involved—and not only the types of judicial strategies available. Nevertheless, as the cases
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that matter for a crucial democratization agenda are typically connected to controversies where the
regime has strong preferences, it would be useful if we focus the analysis on those types of cases.
Roznai's framework centers on the judicial decisions engaging with unconstitutional constitutional
amendment cases, and those cases typically involve high-stakes scenarios for the regimes advancing
those amendments, as the amendments normally aim to help the regime to become hegemonic or to
remove relevant limits to its political power. Thus, the right question should be whether the business-
as-usual approach can be effective in those types of cases.

Regrettably, as we will show, in high-stakes cases such as the unconstitutional constitutional
amendment cases, the business-as-usual strategy may either backfire or become ineffective to keep the
power of the ruler in line, unless other considerations are taken into account. To sum up, a universal
application of the business-as-usual model of adjudication does not always yield salutary democratic
outcomes, while its effectiveness depends on the relative level of power of both the bully and the
court.

1) Looking Beyond the Bully: A Refinement to the Anti-Bully Theory of Judicial Review
of Amendments

As Roznai and others have aptly observed, courts have limited resources at hand to confront the sheer
power of inherently stronger branches.” Therefore, he is right when he claims that courts’ ability to
prevail depends, to a large extent, on the attitude and actions of external actors.'* Their attitudes and
actions could weaken the dominant position of the bully as the power of bullies sometimes is
contingent on what some other players do or refrain from doing. A bully could lose a great deal of
influence if friends and allies withdraw their support to their decisions and, vice versa, their power
could augment when more people ignore their abuses or support this behavior. The gist of this
argument is that it is a good idea for courts to look at the bully's footing."” It makes a huge difference
if a court is dealing with a populist president who has just begun the presidential term vis-a-vis a lame-
duck populist leader who has been defeated in their reelection bid."
be novel —we are not aware of other authors that have theorized these issues using a b#/ly approach—
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specific type of judicial decision —the one declaring the unconstitutionality of a constitutional
amendment— and in specific contexts of institutional fragility.

But focusing on the bully is not enough. Not all bullied courts are equal, and they should also look at
themselves in the mirror of politics to determine what they can do. Thus, courts are better off deciding
whether a business-as-usual tactic is a feasible and normatively appealing option after making other
considerations (including an assessment of their own institutional power) and pondering other
alternatives. The point we are trying to make is this: the relative (im)balance of power between courts
and bullies is a crucial factor for courts to consider when deciding the sort of stance they will adopt
when reviewing contested amendments endorsed by a bully government. And the answer to this
question is not always business-as-usual."

We can illustrate the point with two examples. As Richard Albert and his coauthors have stated, the
doctrine of unconstitutional constitutional amendments is not yet, a global norm of
constitutionalism.” There are several courts around the world that still abstain from engaging on
judicial supervision of constitutional reforms. One of these cases is that of the French Constitutional
Council® France is a good example, as the French Council famously avoided to enact the doctrine of
unconstitutional constitutional amendment in a critical case that helped to cement Charles de Gaulle's
power when he reformed the 1958 Constitution using a clearly unconstitutional procedure that

! Assume for a moment that a leader with

undermined the legislative assembly's authority.”
authoritarian inclinations but with relatively weak support from political institutions promotes an
abusive amendment that seeks to postpone, indefinitely, presidential elections, or like in France, to
bypass the legislative institutions to appeal directly to the citizens and consolidate its presidential
ruling. If the business-as-usual framework means following the established judicial doctrines, then it
would tell us that the court —or the Constitutional Council in the French example— should rubber-
stamp the constitutional reform. If the business-as-usual frame means following a legalistic narrative
and using a regular procedure but allowing the court —or the Council— to rule against the incumbent
leader with authoritarian inclinations, then the appeal of having a business-as-usual approach is not
obvious. In fact, that appeal can disappear due to the importance and high profile character of the
case because it would be impossible to hide the judicial decision under a legalistic disguise if the case
itself involves such a relevant controversy, and the regime has a strong interest in the case being
decided in a certain way. As these types of cases are normal when courts engage with constitutional
amendments —as the reforms will typically require changing critical aspects of the political system—
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that version of the business-as-usual strategy, other things being equal, will possibly fail either to
protect important constitutional values or to preserve the judges’ authority or independence.

Let us now introduce the court’s level of power in the equation. Assume that the court in question
shows a firm institutional standing, while the populist government is in a weak position. Wouldn't it
be sensible to directly confront the bully using more than a business-as-usual scrutiny? The answer to
this query seems to be yes, especially if the would-be authoritarian leader —as Charles de Gaulle at that
time— does not have an hegemonic supporting coalition, and there is an opposition that might be
willing to supportt the judicial decision.

Second, take the opposite case, that is, that of a relatively weak court and a strong bully. The
Constitutional Court of Georgia has consistently refused to evaluate the constitutionality of
amendments™ in the midst of a relatively hostile political setting where there is a ruling party that
dominates the political system and a judiciary with a low degree of independence.” In this type of
situation, the business-as-usual strategy would collapse with the going-under-the-bunker alternative,
as they will become a single category. In this scenario, Roznai's contribution would not differ much
from the avoidance strategies that other scholars —cited above— have promoted. Declining to analyze
the constitutionality of an amendment passed by the incumbent party would be, presumably, a sound
course of action to prevent a potential retaliation from the political branches. But this business-as-
usual decision would also amount to a bunker-down approach.*

The crux of the argument is that deciding as if nothing were happening and without paying heed to
the actual power of the bully and the potential bullied person, is not the only option available out
there. Sometimes, adopting a more active stance is a more effective option to tame the encroachments
of power, whereas in some other scenarios waiting for better times could be a more promising path.

2) The Colombian Court's Cautious Approach as an Example of Judicial Stewardship

It could be argued, against our previous points, that the cases Roznai has in mind presuppose the
existence of the courts' formal power to scrutinize constitutional amendments. Nevertheless, even
assuming that a court is legally empowered to exercise review of constitutional amendments, a strategic
approach is not always "doomed to fail."* The Colombian Constitutional Court —which is referred to
by Roznai as a successful instance of a court counteracting authoritarian measures implemented via
amendments— is a case in point.”

As one of us has argued elsewhere, the political circumstances under which the Constitutional Court
issued its first presidential reelection decision were not favorable, by any means, to the Court. Even
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though the Court's image was very positive among the population, virtually the entire country was
rallying behind the possibility of a new term for Alvaro Uribe. At the same time, some prominent
figures of the political opposition who disagreed with a new term voiced their discomfort in a rather
soft way. Uribe, on his part, enjoyed extraordinary levels of popularity, and many influential actors
wanted him to remain in office. In fact, some congress members, as well as the Minister of Justice,
explicitly suggested a series of alternative "Plan B" options aimed at circumventing a possible adverse
decision.” The political landscape was certainly charged with populist rhetoric geared towards the
continuation of the agenda of the charismatic leader.

In this challenging juncture, the Court held that the amendment permitting Uribe to run for a second
term was not a replacement of the Constitution. At first sight, it seems as if the Court went into the
bunker—it conducted a relatively formalistic analysis that ignored the potential undemocratic effects
that, down the road, this reelection could have on separation of powers. But there is more to it than
meets the eye. The Court did not merely back down to weather the storm. While the Court retreated
to its shelter and pleased the government, it quietly asserted twice that just “one presidential
reelection” does not constitute an infringement of the Constitution's fundamental principles. In other
words, the Court's strategy did not consist merely in seeking refuge from the bully, but it also tried to
prepare the legal terrain to fight him in better times and with the help of more allies.

This is precisely what happened some years later in the second reelection case. In 2010, the
governmental coalition shattered to the point that even some high-ranking officials loyal to Uribe and
members of the government's congressional coalition explicitly declared their opposition to a third
term for the incumbent. Moreover, no one suggested a "Plan B" to defy the Court's judgment. And
this time, an impressive collage of actors (law schools, the church, the media, political analysts and
international actors, among others) expressed their rejection of this amendment.” Through the prism
of a non-formalistic analysis and after recalling that only “one presidential reelection” (or the second
period in office) was compatible with the Constitution, the Court concluded that a second presidential
reelection subverted basic pillars of the Constitution and, hence, was unconstitutional.” The Court
not only prevented the erosion of democracy, but it also consolidated its institutional presence in the
country.”

To be sure, the case of Colombia does not disprove the business-as-usual model. However, it offers
a twofold lesson that helps to nuance Roznai’s approach: a one-size-fits-all approach is not a
reasonable solution for all situations, and strategies are not always poised to fail.
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3) Conclusions

It could be argued, contra these conclusions from Colombia and the previous ones from France and
Georgia, that our analyses heavily rely on many alternative possibilities, and this would make it difficult
to draw a firm conclusion or a clear theoretical framework on how courts should proceed. But that is
precisely the case we are making. We acknowledge that Roznai's prescriptions are, in and of
themselves, valuable models that widen and organize the gamut of options courts could eventually
have at their disposal under challenging times.” Of course, Roznai's options should not be read as a
closed list of alternatives. Nevertheless, the decision on what model to employ will necessarily depend
on two factors. First, on the specific political conditions under which each court operates, or following
Stephenson, on whether in the case at hand "people with money and guns [will...] submit to people
armed only with gavels".”> Secondly, and very importantly, courts should try to choose the model that,
according to the circumstances, best serves the normative values they must uphold.”

In the end, Roznai's article is right in pointing out that the dichotomy between completely failed and
optimal democracies is untenable. The constitutional regimes that are currently wielding battles against
processes of democratic decay are usually located in between these two polar extremes.” Nevertheless,
it is reasonable to think that this also implies that there is a continuum between these two categories.
Thus, there is no a single intermediate category all regimes facing democratic backsliding would
necessarily fit in, but only ideal models. Some states might be closer to one end of the spectrum than
to the other. This means, in turn, that if a given regime is quite far from the utterly-failed-type
democracy and under the rule of a weak populist bully, there might be some room for heightening the
judicial scrutiny of abusive amendments.

Similarly, in a country relatively distant from that somber Weimar-like scenario but governed by a
strong populist ruler, there could still be some time before the collapse of democracy, and it could be
appropriate to postpone a more assertive judicial decision against the government while prudently
devising a doctrine or theory to be used in the near future.” Once more, a one-size model does not
fit all countries nor all circumstances. Yet, caution is advised, and judicial strategies should be
conjugated with the normative duties all courts ought to discharge. A judicial deferral should be a
temporary and principled strategy implemented with an eye towards the attainment, in the future, of
the goals set out in the constitution. A court that permanently gives up its mission to defend the

31 Expanding the judicial toolkit is even more relevant if we take into consideration that, from an empirical standpoint,
courts’ intervention has been fundamentally ineffective against the flexibilization or suppression of presidential term
limits. It could be the case that courts have chosen the wrong path or did not know about its existence. See Versteeg
supra note 24, at 178-179.

32 Matthew C. Stephenson, “When the Devil Turns...”: The Political Foundations of Independent Judicial Review, 32(1) J. LEG.
STUD., 59, 60 (2003).

33 This is the main thrust behind Roni Mann’s interesting proposal. See Roni Mann, Non-ideal theory of constitutional
adjudication, 7(1) GLOB. CONST. 14 (2018).
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% See Dixon & Issacharoff, supra note 8. There are, at least, two additional scenarios: courts working in countries which
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be unable to halt or reduce the speed with which the country heads towards autocracy.



constitution or that puts off its decisions to achieve self-interested or private ends cannot avoid the
decline of democracy.”

Understanding how courts can develop alternative strategies is all the more critical when supervising
the constitutional regularity of amendments, as determining whether an amendment destroys or harms
basic features of the constitution places the court at the center of an important political controversy
even under fully democratic conditions. Since courts usually ground their decisions on a highly
contested basis —implied limitations on the amendment power—, such a scrutiny might pit the court
against the legislative super-majorities or the citizens who, after completing an arduous amending
process, passed the reform.” Likewise, it could foreclose the last legal /constitutional opportunity the
political branches or the people have at their disposal to have a say on constitutional matters for it
amounts to a sort of super-counter majoritarian difficulty—not even an amendment can override a
judicial interpretation.”® Therefore, it is wise to furnish some margin for courts to maneuver in these
legal and institutional hard cases.

We think that Roznai concurs with the prospect of a court capable of calibrating their judicial lens in
accordance with the circumstances. In several of his writings he has proposed standards of review for
courts in democracies —a relatively strict one with governmental amendment powers, a lenient one
with popular amendment powers™ and, maybe, a very deferential one when there is a reasonable and
good-faith enacted amendment to the judiciary— and for courts in populist scenarios —a rigorous
examination over amendments on the judiciary and an aggregated analysis to tackle incremental
abusive changes—* But a business-as-usual model for confronting any kind of populist bully seems to
be, in principle, at odds with this contextual approach.

3 On the perils of unprincipled and permanent judicial strategies see Kim Iane Scheppele, The New Judicial Deference,
91(1) B.U. L. REV., 89, 166-70 (2012).
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294, 297 (Tom Ginsburg ed., 2012).
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